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Malaysia 289

Foo Joon Liang 
Gan Partnership

Mexico 299

claus von Wobeser and Montserrat 
Manzano
Von Wobeser y Sierra SC

Morocco 
Ginestié Magellan Paley-Vincent in 
association with Ahdab Law Firm see  
www.gettingthedealthrough.com

Mozambique  306

Agostinho Pereira de Miranda, Filipa Russo 
de sá and catarina carvalho cunha
Miranda Correia Amendoeira & Associados

Nigeria 313

Dorothy Udeme Ufot sAn
Dorothy Ufot & Co

Poland  323

Justyna szpara and Andrzej Maciejewski
Łaszczuk & Partners

Portugal  330

Agostinho Pereira de Miranda, cláudia 
Leonardo and catarina carvalho cunha
Miranda Correia Amendoeira & Associados

Qatar 337

Jalal el Ahdab and Myriam eid 
Ginestié Magellan Paley-Vincent in 
association with Ahdab Law Firm

Romania  346

cristiana-Irinel stoica, Daniel Aragea and 
Andrei Buga 
Stoica & Asociat

´
ii

Saudi Arabia 353

Jalal el Ahdab and Myriam eid
Ginestié Magellan Paley-Vincent in 
association with Ahdab Law Firm

Scotland 363

Brandon Malone 
McClure Naismith LLP

Singapore  372

edmund Jerome Kronenburg and tan Kok 
Peng 
Braddell Brothers LLP



www.gettingthedealthrough.com  3

 contents

Slovakia  382

Roman Prekop, Monika simorova and Peter 
Petho 
Barger Prekop sro

Sweden 391

eric M Runesson and simon Arvmyren 
Sandart & Partners

Switzerland 398

thomas Rohner and nadja Kubat erk
Pestalozzi Attorneys at Law Ltd

Tanzania 406

Wilbert Kapinga, ofotsu A tetteh-Kujorjie 
and Kamanga Kapinga 
Mkono & Co Advocates

Thailand  413

Kornkieat chunhakasikarn and John King 
Tilleke & Gibbins

Turkey  421

Ismail G esin, Dogan Gultutan and Ali 
Yesilirmak 
Esin Attorney Partnership

Ukraine  429

oleksiy Filatov and Pavlo Byelousov 
Vasil Kisil & Partners

United Arab Emirates  439

Gordon Blanke and soraya corm-Bakhos 
Baker & McKenzie Habib Al Mulla

United States 448

Birgit Kurtz, Arlen Pyenson and Amal 
Bouhabib 
Crowell & Moring LLP

Venezuela  455

José Gregorio torrealba 
Hoet Pelaez Castillo & Duque

Vietnam  463

nguyen Manh Dzung, Le Quang Hung and 
nguyen ngoc Minh 
Dzungsrt & Associates LLC



France Meyer Fabre avocats

180 Getting the Deal Through – Arbitration 2014

France
Nathalie Meyer Fabre

Meyer Fabre Avocats

Laws and institutions

1 Multilateral conventions relating to arbitration
Is your country a contracting state to the New York Convention on 

the Recognition and Enforcement of Foreign Arbitral Awards? Since 

when has the Convention been in force? Were any declarations or 

notifications made under articles I, X and XI of the Convention? What 

other multilateral conventions relating to international commercial and 

investment arbitration is your country a party to?

The New York Convention came into force in France in 1959. France 
initially made the reciprocity declaration and the so-called ‘commer-
cial reservation’ under article I of the Convention. The ‘commercial 
reservation’ was withdrawn in 1989. The reciprocity declaration no 
longer has any significant impact, because French arbitration law 
generally prevails over the Convention by virtue of article VII(1) 
of the Convention, as it is more favourable to the recognition and 
enforcement of foreign awards.

Other multilateral conventions on arbitration to which France 
is a party include:
•	 	the	1965	Washington	Convention	on	the	Settlement	of	Invest-
ment	Disputes	between	States	and	Nationals	of	Other	States;

•	 	the	1961	European	Convention	on	International	Arbitration;	
and

•	 	the	1994	Energy	Charter	Treaty.

2 Bilateral investment treaties
Do bilateral investment treaties exist with other countries?

France has entered into 102 bilateral investment treaties among 
which 91 are in force.

3 Domestic arbitration law
What are the primary domestic sources of law relating to domestic 

and foreign arbitral proceedings, and recognition and enforcement of 

awards?

The main statutory provisions on arbitration are to be found in Book 
IV of the Code of Civil Procedure (CCP) which, as of 1 May 2011 
(entry	into	force	of	the	Decree	No.	2011-48	of	13	January	2011),	
replaced	prior	provisions	applicable	since	1980/1981.	An	English	
translation of the 2011 Decree can be found at www.parisarbitra-
tion.com/French-Law-on-Arbitration.pdf.	Depending	on	the	date	of	
the arbitration agreement, the constitution of the arbitral tribunal or 
the award, it may be necessary to refer to the previous provisions, 
an	English	translation	of	which	can	be	found	at	www.legifrance.
gouv.fr.

The 2011 Decree codified a number of judge-made solutions 
elaborated	over	the	last	30	years	and	case	law	undoubtedly	continues	
to play an important part in the development of French arbitration 
law.

French law makes a distinction between domestic arbitration 
(articles	1442	to	1503	CCP)	and	international	arbitration	(articles	
1504	to	1527	CCP).	Arbitration	is	international	‘when	international	
trade	interests	are	at	stake’	(article	1504	CCP),	that	is,	according	to	
French case law, when the underlying economic transaction involved 
transborder flows of capital, goods or services – irrespective of the 
nationality of the parties, the applicable law or the seat of the arbitra-
tion. Notwithstanding this seminal distinction, a significant number 
of the provisions governing domestic arbitration are also applicable 
to international arbitration, ‘unless the parties have otherwise agreed’ 
(article	1506	CCP).	It	should	also	be	noted	that	the	provisions	relat-
ing to the recognition and enforcement of arbitral awards ‘made 
abroad’ apply irrespectively of their ‘international’ nature under the 
above test.

4 Domestic arbitration and UNCITRAL
Is your domestic arbitration law based on the UNCITRAL Model Law? 

What are the major differences between your domestic arbitration law 

and the UNCITRAL Model Law?

The	UNCITRAL	Model	Law	has	not	been	adopted	in	France.	Among	
the dissimilarities, mention could be made of the economic rather 
than legal definition of ‘international’ arbitration under French law, 
the adoption by French law of the ‘direct’ method for selecting the 
rules applicable to the merits, the absence of any formal requirement 
for the validity of international arbitration agreements and the pos-
sibility existing under French law for the parties to waive their right 
to bring an action to set aside the award.

5 Mandatory provisions
What are the mandatory domestic arbitration law provisions on 

procedure from which parties may not deviate?

Both in domestic and international arbitration, arbitrators are free 
to define the procedure to be followed in the arbitration, subject to 
any	agreement	between	the	parties	(articles	1464	section	1	and	1509	
section 2 CCP).
However,	pursuant	to	article	1464	section	2	CCP,	domestic	arbi-

tral tribunals must respect certain fundamental principles governing 
court proceedings, relating principally to the definition of the subject 
matter of the dispute, the establishment of the facts and the law, and 
due process requirements.

In international arbitration, the only mandatory rule on proce-
dure is article 1510 CCP, providing that ‘the arbitral tribunal shall 
ensure that the parties are treated equally and shall uphold the prin-
ciple of due process.’

© Law Business Research Ltd 2014
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6 Substantive law
Is there any rule in your domestic arbitration law that provides the 

arbitral tribunal with guidance as to which substantive law to apply to 

the merits of the dispute?

In international arbitration, pursuant to article 1511 CCP, the arbi-
tral tribunal must decide the case in accordance with the ‘rules of 
law’	chosen	by	the	parties.	Where	no	such	choice	has	been	made,	
the tribunal should apply ‘the rules of law it deems appropriate’, 
without having to resort to any specific rules of conflict. The expres-
sion ‘rules of law’ includes any national law, transnational or supra-
national	rules	and	general	principles	of	law.	Arbitrators	may	thus	
apply rules from the lex mercatoria or the UNIDROIT Principles, 
for example. In any case, the arbitral tribunal ‘shall take trade usages 
into account’. If empowered to do so, the arbitral tribunal shall rule 
as amiable compositeur, in other words, ex aequo et bono (article 
1512 CCP).

Domestic arbitral tribunals must decide the dispute ‘in accord-
ance with the law’, that is to say, French law, unless the parties have 
agreed that the tribunal shall rule as amiable compositeur (article 
1478	CCP).

7 Arbitral institutions
What are the most prominent arbitral institutions situated in your 

country?

First	and	foremost,	the	International	Court	of	Arbitration	of	the	
International Chamber of Commerce is located in Paris (www.
iccwbo.org/court).	A	revised	version	of	the	ICC	Rules	of	Arbitration	
(the	ICC	Rules)	entered	into	force	on	1	January	2012.

France also hosts other important arbitration institutions, such 
as: 
•	 	Association	Française	d’Arbitrage	(AFA)	(www.afa-arbitrage.
com);

•	 	Centre	de	Médiation	et	d’Arbitrage	de	Paris	 (CMAP)	(www.
cmap.fr);	

•	 	Chambre	Arbitrale	Internationale	de	Paris	(www.arbitrage.org);	
and

•	 	Chambre	Arbitrale	Maritime	de	Paris	(CAMP)	(www.arbitrage-
maritime.org).

Arbitration agreement

8 Arbitrability
Are there any types of disputes that are not arbitrable?

There are very few restrictions on the arbitrability of disputes, in 
particular in international cases.

The Civil Code provides that anyone can agree to arbitration in 
respect of his freely alienable rights (article 2059). Matters such as 
civil status and capacity of individuals, divorce and judicial separa-
tion	are	non-arbitrable	(article	2060).	Article	2060	further	broadly	
describes as non-arbitrable ‘disputes involving public entities’ and 
‘more generally all matters in which public policy is concerned’. 
However, these provisions no longer reflect the actual status of the 
law.

First of all, the Court of Cassation has long admitted that, in 
international cases, the restriction on the arbitrability of disputes 
involving	states	or	public	entities	does	not	apply	(Civ	1,	2	May	1966,	
Galakis). In domestic cases, the prohibition for French public entities 
to agree to arbitration remains the rule, but there are many statutory 
exceptions.

It is also well established that there is no general ‘public policy’ 
exception to the arbitrability of disputes. Disputes involving issues 
governed	by	public	policy	rules	may	well	be	arbitrated;	only	the	
conformity of the arbitral award with public policy requirements is 
subject to limited ex post court review. For example, international 
 

disputes involving antitrust or competition law issues may be submit-
ted to arbitration. Disputes relating to the ownership or exploita-
tion of intellectual property rights are also arbitrable (as expressly 
confirmed	by	Law	No.	2011-525	of	17	May	2011).	Arbitrators	can	
also rule, as between the parties, on the validity of a patent, when 
the	question	arises	as	an	ancillary	issue	(Civ	1,	12	June	2013,	No.	
12-16864).	 It	 is	 also	worth	mentioning	 that	French	courts	have	
enforced arbitration clauses included in international consumer con-
tracts	(Civ	1,	21	May	1997,	Jaguar,	No.	95-11427;	30	March	2004,	
Rado, No. 02-12259). By contrast, although labour law disputes 
are not per se non-arbitrable, they may only be submitted to arbitra-
tion by an agreement made after the employment contract has been 
terminated.

In domestic cases, arbitration clauses (as opposed to arbitral sub-
mission agreements concluded after the dispute has arisen) are valid 
only if included in a contract ‘concluded by reason of a professional 
activity’	(article	2061	of	the	Civil	Code).

9 Requirements
What formal and other requirements exist for an arbitration 

agreement?

Domestic arbitration agreements must be in writing. They may be 
contained in an exchange of letters or in a document to which ref-
erence	is	made	in	the	main	contract	(article	1443	CCP).	Since	the	
entry into force of the 2011 Decree, it is no longer required that 
the agreement provide for the appointment (or the method for the 
appointment) of the arbitrator(s), default provisions being applicable 
if	it	does	not	(article	1444	CCP).	Arbitral	submission	agreements	
(compromis) must define the subject matter of the dispute (article 
1445	CCP).

In international arbitration, ‘an arbitration agreement shall not 
be	subject	to	any	requirements	as	to	its	form’	(article	1507	CCP).	It	
does	not	need	to	be	in	writing.	An	arbitration	agreement	is	valid	and	
enforceable on the sole condition that the consent of the parties exists 
and can be proven as a matter of fact.

10 Enforceability
In what circumstances is an arbitration agreement no longer 

enforceable?

The ‘separability’ or ‘autonomy’ of the arbitration agreement from 
the underlying contract has long been recognised by French courts 
with the consequence that the invalidity or unenforceability of the 
underlying contract for any reason does not affect the validity and 
enforceability	of	 the	arbitration	agreement	 (Civ	1,	7	May	1963, 
Gosset).	Article	1447	CCP	now	codifies	this	rule	in	both	domestic	
and international arbitration.

There may be grounds however for the arbitration agreement 
itself to be void, for example if the dispute is non-arbitrable or if there 
is	a	lack	of	consent	to	submit	to	arbitration.	As	a	consequence	of	the	
‘autonomy’ of the arbitration agreement, its validity and enforceabil-
ity is not subject to any specific national law and must be assessed 
on the basis of a purely factual analysis of the parties’ consent (Civ 
1,	20	December	1993,	Dalico, No.	91-16828).

If waived by all the parties, an arbitration agreement is no longer 
enforceable.

The insolvency, death or legal incapacity of a party does not 
in itself affect the enforceability of the arbitration agreement. The 
insolvency of a party has, however, important consequences on the 
course of arbitration proceedings and on the scope of the arbitrable 
issues, due to the interference of mandatory rules governing insol-
vency proceedings. 

© Law Business Research Ltd 2014
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11 Third parties – bound by arbitration agreement
In which instances can third parties or non-signatories be bound by an 

arbitration agreement?

In principle, arbitration agreements are not binding on third parties 
or non-signatories. There are, however, two broad types of excep-
tions, which tend to be very broadly construed by the Court of 
Cassation.

Third parties may be bound by virtue of a mechanism of repre-
sentation or succession (agency, insolvency, etc) or as a result of a 
transfer of rights and obligations (assignment, subrogation, novation, 
delegation, etc). In a chain of contracts for the transfer of ownership 
rights, the arbitration agreement is ‘automatically transmitted [to the 
sub-buyer] as an auxiliary component of the rights transferred’ (Civ 
1,	27	March	2007,	Alcatel Business Systems,	No.	04-20842).	No	
proof of consent or actual knowledge of the existence of the arbitra-
tion agreement is required.

The binding effect of an arbitration agreement may also be 
‘extended’ to non-signatories which have been involved in the nego-
tiation, performance or termination of the underlying agreement. 
The Court of Cassation thus held that ‘the effect of an international 
arbitration agreement extends to the [non-signatory] parties directly 
involved in the performance of the contract and the ensuing disputes’ 
(Civ	1,	27	March	2007,	Alcatel Business Systems,	No.	04-20842).

12 Third parties – participation
Does your domestic arbitration law make any provisions with respect 

to third-party participation in arbitration, such as joinder or third-party 

notice?

Arbitration	having	a	contractual	foundation,	third-party	participa-
tion in the proceedings is not permitted unless all parties and the 
tribunal agree.

Institutional rules, to which the parties can refer in their arbi-
tration agreement, sometimes contain appropriate mechanisms in 
this regard. The revised ICC Rules, for example, set out detailed 
provisions regarding complex arbitrations, joinder, multiparty, multi- 
contract	disputes,	and	consolidation	(articles	7	to	10).

13 Groups of companies
Do courts and arbitral tribunals in your jurisdiction extend an 

arbitration agreement to non-signatory parent or subsidiary companies 

of a signatory company, provided that the non-signatory was somehow 

involved in the conclusion, performance or termination of the contract 

in dispute, under the ‘group of companies’ doctrine?

French law is often improperly cited as recognizing the so-called 
‘group of companies’ doctrine. Quite to the contrary, it is a well-
established principle of French company law that affiliated compa-
nies are independent legal entities. 
As	a	matter	of	fact,	however,	it	is	often	in	the	context	of	a	group	

of companies that one member of the group gets involved in the 
negotiation or performance of a contract signed by another in such 
a way that the effect of the arbitration agreement can be extended 
to the non-signatory (see question 11). However, the existence of a 
group of companies is neither a necessary nor a sufficient condition 
for such an extension.

14 Multiparty arbitration agreements
What are the requirements for a valid multiparty arbitration 

agreement?

The Court of Cassation held that the principle of equality between 
the parties in the appointment of arbitrators cannot be waived 
before	the	dispute	has	arisen	(Civ	1,	7	January	1992,	Dutco, No.

89-18708).	This	means,	in	practice,	that	an	arbitration	clause	provid-
ing, for example, that several parties having the same interests shall 
jointly	appoint	an	arbitrator,	is	not	enforceable.	Article	1453	CCP	
now expressly addresses this issue by providing that, where there 
are ‘more than two parties to the dispute’ and if they fail to agree 
on the constitution of the arbitral tribunal, the arbitrator(s) shall be 
appointed by the person responsible for administering the arbitration 
or, failing such person, by the judge acting in support of the arbitra-
tion. The ICC Rules contain similar provisions to accommodate the 
equality	requirement	(article	12(6–8)).

Constitution of arbitral tribunal

15 Eligibility of arbitrators
Are there any restrictions as to who may act as an arbitrator? Would 

any contractually stipulated requirement for arbitrators based on 

nationality, religion or gender be recognised by the courts in your 

jurisdiction?

Active	judges	cannot	act	as	arbitrators,	but	retired	judges	can.	There	
are	no	other	restrictions	as	to	who	may	act	as	an	arbitrator.	Arbitra-
tors need not be selected from any list. In international arbitration, 
even	a	legal	person	could	be	appointed	as	arbitrator.	Article	1450	
CCP providing that ‘only a natural person’ may act as an arbitrator 
applies only to domestic arbitrations.

There is no reported case in France on how the prohibition of 
discrimination could interfere with contractual requirements regard-
ing the nationality, religion or gender of arbitrators. In particular, the 
validity of the requirement that the sole arbitrator or the president of 
the tribunal be of a nationality other than those of the parties, which 
is very common in arbitration agreements and arbitration rules, does 
not seem to have been challenged before the French courts. However, 
given the broad definition of the offence of discrimination in the 
French Criminal Code and the limited scope of the admitted excep-
tions	to	the	prohibition	of	discrimination	(articles	225-1	to	225-4),	
the risk that contractual requirements for arbitrators based on such 
criteria be found illegal cannot be excluded.

16 Default appointment of arbitrators
Failing prior agreement of the parties, what is the default mechanism 

for the appointment of arbitrators?

As	modified	by	 the	2011	Decree,	 French	 law	now	provides	 for	
default	rules	for	the	constitution	of	the	arbitral	tribunal	(articles	1451	
to	1454	CCP).	In	proceedings	with	a	sole	arbitrator,	the	arbitrator	
is	in	principle	chosen	by	the	parties.	Where	there	is	a	three-member	
panel, each party chooses one arbitrator and the two arbitrators thus 
appointed choose the third arbitrator. If there is a need to call upon 
an appointing authority, the appointment is made by the arbitration 
institution chosen by the parties or, in ad hoc arbitrations, by the 
judge acting in support of the arbitration (juge d’appui). The insti-
tution or the juge d’appui also has the power to decide ‘any other 
dispute relating to the constitution of an arbitral tribunal’.

In domestic cases, if the arbitration agreement provides for 
an even number of arbitrators, an additional arbitrator must be 
appointed	(article	1451	CCP).

The ICC Rules contain detailed provisions regarding the con-
stitution	of	the	tribunal	(articles	11	to	13).	A	novelty	in	the	revised	
rules is that, in certain circumstances, the ICC Court is now entitled 
to directly appoint any person whom it regards as suitable, without 
having to involve any national committee.
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17 Challenge and replacement of arbitrators 
On what grounds and how can an arbitrator be challenged and 
replaced? Please discuss in particular the grounds for challenge and 
replacement, and the procedure, including challenge in court. Is there 
a tendency to apply or seek guidance from the IBA Guidelines on 
Conflicts of Interest in International Arbitration?

Arbitrators	have	a	duty	to	disclose	any	circumstance	that	may	affect	
their	independence	or	impartiality	(article	1456	section	2	CCP),	and	
lack	of	independence	or	impartiality	is	a	ground	for	challenge.	Arbi-
trators may also be challenged on the basis that they do not meet any 
specific requirement set out in the arbitration agreement.
Arbitrators	have	a	duty	to	carry	out	their	mandate	until	it	is	

completed. They may refuse to act or resign only if they have ‘a 
legitimate	reason’	to	do	so	or	are	‘legally	incapacitated’	(article	1457	
section 1 CCP). 

If a disagreement arises regarding the challenge, removal, refusal 
to act or resignation of an arbitrator, the issue is to be resolved by the 
arbitration institution chosen by the party or, in ad hoc arbitrations, 
by the juge d’appui, to whom application must be made within one 
month from the disclosure or discovery of the fact giving rise to the 
difficulty	(articles	1456	section	3,	1457	section	2	and	1458	CCP).
In	domestic	arbitration,	unless	otherwise	agreed,	article	1473	

CCP provides for a stay of the arbitration in the event of the death, 
legal incapacity, refusal to act, resignation, challenge or removal of 
an arbitrator, until a substitute arbitrator has accepted his mandate. 
This provision is not applicable in international arbitration.
Although	arbitrators	and	counsel	may	often	seek	guidance	from	

the	IBA	Guidelines	on	Conflicts	of	Interest	in	International	Arbitra-
tion, there does not seem to be any reported French court decision 
relying on them. 

18 Relationship between parties and arbitrators
What is the relationship between parties and arbitrators? Please 
elaborate on the contractual relationship between parties and 
arbitrators, neutrality of party-appointed arbitrators, remuneration, and 
expenses of arbitrators.

The arbitrators’ mission is jurisdictional but they have a contractual 
relationship	with	the	parties.	Whether	party-appointed	or	designated	
by an institution or a court, an arbitrator does not represent the 
interests of any of the parties. He must be and remain independent 
and is required to act fairly and impartially.
Arbitrators	are	entitled	to	the	payment	of	reasonable	fees	and	

expenses, for which parties are jointly and severally liable. French 
law does not dictate how arbitrators’ remuneration should be calcu-
lated. In exceptional cases, the fees may be adjusted by the courts.

19 Immunity of arbitrators from liability
To what extent are arbitrators immune from liability for their conduct in 
the course of the arbitration?

Arbitrators	enjoy	a	form	of	immunity	regarding	their	jurisdictional	
function, in that they shall not be held liable for having reached 
an	unlawful,	wrongful	or	unfair	decision	in	their	award.	An	arbi-
trator may only be held personally liable for ‘willful misconduct, 
gross	negligence,	or	denial	of	justice’	(CA	Paris,	1	March	2011,	No.	
09/22701).	It	was	held	that,	where	a	specific	time	limit	has	been	set	
for the arbitration, the arbitrators are strictly liable for the damage 
caused by the annulment of the award following their having let the 
limit	pass	without	having	sought	an	extension	(Civ	1,	6	December	
2005,	No.	03-13116).	By	contrast,	the	arbitrators’	duty	to	‘act	dili-
gently and in good faith in the conduct of the proceedings’ (article 
1464	CCP)	is	only	a	best	efforts	obligation	(Civ	1,	17	November	
2010,	No.	09-12352).	The	limited	immunity	from	suit	granted	to	
arbitrators	does	not	extend	to	criminal	liability	(article	434-9	of	the	
Penal Code punishing bribery and corruption, specifically applies to 
arbitrators).

Jurisdiction and competence of arbitral tribunal

20 Court proceedings contrary to arbitration agreements
What is the procedure for disputes over jurisdiction if court 

proceedings are initiated despite an existing arbitration agreement, 

and what time limits exist for jurisdictional objections? 

When	court	proceedings	are	initiated	on	the	merits	before	a	French	
court despite an existing arbitration agreement, the court’s jurisdic-
tion to hear the case on the merits can be challenged in limine litis 
(at the outset of the proceedings, before any defence is raised as to 
the	admissibility	or	the	merits	of	the	claim).	As	a	result	of	such	a	
challenge, the court must decline jurisdiction unless two cumulative 
conditions are met: (i) no arbitral tribunal has yet been seized, and 
(ii) the arbitration agreement is ‘manifestly void or manifestly inap-
plicable’	(article	1448	CCP),	an	exception	which	is	very	narrowly	
construed by French courts. This rule is known as the ‘negative effect’ 
of competence-competence. 

21 Jurisdiction of arbitral tribunal
What is the procedure for disputes over jurisdiction of the arbitral 

tribunal once arbitral proceedings have been initiated and what time 

limits exist for jurisdictional objections?

Pursuant	to	article	1465	CCP,	which	codifies	the	‘positive	effect’	of	
competence-competence, ‘the arbitral tribunal has exclusive jurisdic-
tion	to	rule	on	objections	to	its	jurisdiction’.	As	a	result	of	this	rule,	
combined	with	article	1448	CCP	(see	question	20),	once	the	arbitral	
tribunal has been seized, French courts have no power to rule on such 
jurisdictional objections. Court review is possible only in the context 
of a challenge against the award or its enforcement.
No	specific	procedure	or	time	limit	applies.	Any	challenge	to	

the tribunal’s jurisdiction must however be raised before any step is 
taken which could amount to a waiver of the right to object. More 
generally,	under	article	1466,	‘a	party	which,	knowingly	and	without	
legitimate reason, fails to object to an irregularity before the arbitral 
tribunal in a timely manner shall be deemed to have waived its right 
to avail itself of such irregularity.’

Arbitral proceedings

22 Place and language of arbitration
Failing prior agreement of the parties, what is the default mechanism 

for the place of arbitration and the language of the arbitral 

proceedings?

French law contains no specific default mechanism to determine 
the place and language of arbitration in the absence of agreement 
between the parties. These issues are to be decided by the arbitral 
tribunal under its broad power to determine procedural issues (arti-
cles	1464	section	1	and	1509	section	2	CCP).

Institutional rules often contain specific provisions in this regard. 
For example, under the ICC Rules, in the absence of agreement 
between the parties, the place of arbitration shall be fixed by the 
ICC Court (article 18) and the language(s) shall be determined by the 
arbitral tribunal ‘due regard being given to all relevant circumstances, 
including the language of the contract’ (article 20).

23 Commencement of arbitration
How are arbitral proceedings initiated?

There is no specific requirement regarding the initiation of arbitral 
proceedings, whether in domestic or international arbitration. In 
practice, the party wishing to submit a dispute to arbitration must 
inform the other party of its decision, in accordance with any require-
ment set out in the arbitration agreement or in the arbitration rules 
the parties may have chosen. If the arbitration agreement provides 
for	a	negotiation	phase	or	any	other	ADR	mechanism	before	the	
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dispute can be submitted to arbitration, no arbitration can validly be 
initiated before the agreed procedure has been followed.

The ICC Rules provide for detailed rules regarding the com-
mencement	of	arbitration.	With	a	view	to	streamline	the	first	phase	
of the proceedings, the revised rules require the claimant to indicate 
at the outset ‘the basis upon which the claims are made’ and the 
amounts at stake, in addition to information regarding the parties, 
the nature and circumstances of the dispute, the relief sought and the 
tribunal’s constitution.

24 Hearing
Is a hearing required and what rules apply?

A	hearing	is	not	required	under	French	law	and	no	specific	rules	
apply. This issue is covered by the general rule allowing the parties 
to agree on the procedure to be followed and, failing such agreement, 
giving the arbitral tribunal the power to determine the procedure. In 
practice, it is usual for arbitration tribunals to hold hearings for oral 
testimony and oral submissions, in particular in international arbitra-
tions, but document-only proceedings are perfectly admissible.
Under	the	ICC	Rules	(article	25(6)),	‘the	arbitral	tribunal	may	

decide the case solely on the documents submitted by the parties 
unless	any	of	the	parties	requests	a	hearing’.	When	a	hearing	is	to	
be	held,	article	26	applies	to	the	summoning	of	the	parties	and	the	
conduct of the hearing.

25 Evidence
By what rules is the arbitral tribunal bound in establishing the facts of 

the case? What types of evidence are admitted and how is the taking 

of evidence conducted?

Provided they respect due process and equality between the parties 
at all times, arbitral tribunals have very broad discretion in deciding 
how to carry out their fact-finding mission, what types of evidence 
are admissible and how the taking of evidence shall be conducted. 
Article	1467	CCP,	applicable	to	both	domestic	and	international	
arbitrations, provides that the arbitral tribunal ‘shall take all neces-
sary steps concerning evidentiary matters’, which includes calling 
any person to provide testimony (without taking an oath), enjoin-
ing a party to produce documents or information in its possession, 
if necessary under a financial penalty (which will, however, not be 
enforceable	without	court	intervention).	Arbitral	tribunals	may	also	
appoint technical experts, hear party-appointed experts, order site 
visits,	and	so	on.	Guidance	is	often	sought	from	the	IBA	Rules	on	
the	Taking	of	Evidence	in	International	Arbitration.

26 Court involvement
In what instances can the arbitral tribunal request assistance from a 

court and in what instances may courts intervene? 

The role of the juge d’appui to assist in the constitution of the arbitral 
tribunal and solve any difficulty in this regard is described above 
(questions	16	and	17).	The	courts’	involvement	regarding	interim	
measures	(question	28)	and	ex	post	review	(questions	42	to	44)	is	
discussed below.
Before	the	constitution	of	the	arbitral	tribunal,	article	1449	CCP	

allows any party to apply to a court of competent jurisdiction, in 
summary proceedings (référé), to obtain measures relating to the tak-
ing	of	evidence	in	accordance	with	article	145	CCP,	that	is	to	say,	
‘where there is a legitimate reason to preserve or establish evidence 
upon which the resolution of a dispute may depend.’

Once the arbitral tribunal is constituted, the French courts’ 
involvement in evidentiary and procedural matters is extremely lim-
ited.	Article	1469	CCP	provides	that	a	party	to	arbitration	proceed-
ings may, upon leave of the arbitral tribunal, summon a third party 
in summary proceedings before the court of competent jurisdiction 
(as determined pursuant to the ordinary domestic jurisdictional rules) 

to obtain evidence held by a third party. Finally, an application to 
the juge d’appui can be made to obtain an extension of statutory 
or	contractual	time	limits	in	the	arbitral	proceedings	(article	1463	
section 2 CCP).

No application can be made to the court to obtain a ruling on 
jurisdictional issues relating to the validity, scope and enforceability 
of the arbitration agreement.

27 Confidentiality
Is confidentiality ensured?

In domestic arbitration, it is now expressly provided that ‘subject 
to legal requirements, and unless otherwise agreed by the parties, 
arbitral	proceedings	shall	be	confidential’	(article	1464	section	4).	
There is no similar provision regarding international arbitration and 
the parties should therefore expressly agree that the proceedings are 
confidential if they wish them to be so.

The arbitrators’ deliberations are always confidential (article 
1479	CCP).

The ICC Rules do not provide for the confidentiality of proceed-
ings conducted under the ICC’s auspices. However, the new rules 
expressly allow any party to apply to the arbitral tribunal for an 
order concerning ‘the confidentiality of the arbitration proceedings 
or of any other matters in connection with the arbitration’ (article 
22(3)).

Interim measures and sanctioning powers

28 Interim measures by the courts
What interim measures may be ordered by courts before and after 
arbitration proceedings have been initiated?

Before the constitution of the arbitral tribunal, the parties may apply 
to any court of competent jurisdiction to obtain provisional or con-
servatory measures in summary proceedings, unless the parties have 
agreed	otherwise,	and	provided	‘the	matter	is	urgent’	(article	1449	
section 1 CCP, applicable to both domestic and international arbi-
tration). Interim relief that can be sought from the French courts 
typically includes measures intended to maintain the status quo or to 
prevent irreparable harm pending final determination of the dispute. 
Provisional relief, such as the provisional payment of whole or part 
of the claim, is conditioned upon a finding that the claim is ‘not seri-
ously disputable’.

Once the arbitral tribunal has been constituted, it is no longer 
permitted to apply to the courts for interim relief, unless the parties 
otherwise agree.

However, whether before or after the constitution of the tribu-
nal, the French courts have exclusive jurisdiction to authorise con-
servatory	attachments	and	judicial	securities	(articles	1449	section	2	
and	1468	section	1	CCP).	Such	measures	can	be	obtained	without	
initially summoning the debtor, on a finding that the claim appears 
‘well founded in principle’ and that there are circumstances likely to 
threaten recovery of the debt. French courts have jurisdiction to grant 
such measures if attachable assets belonging to the debtor are found 
on the French territory.

29 Interim measures by an emergency arbitrator 
Does your domestic arbitration law or do the rules of the domestic 
arbitration institutions mentioned above provide for an emergency 
arbitrator prior to the constitution of the arbitral tribunal?

The revised ICC Rules offer a procedure for the parties to seek urgent 
interim or conservatory measures that cannot await the constitution 
of the arbitral tribunal (article 29). Provided the arbitration agree-
ment was concluded after the entry into force of the new Rules (1 
January	2012),	 the	emergency	arbitrator	provisions	apply	unless	
the parties have opted out of these provisions or have agreed to 
another pre-arbitral procedure for the granting of interim measures. 
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The emergency arbitrator provisions do not prevent any party from 
seeking emergency measures from a competent judicial authority. 
The	procedure	to	be	followed	is	described	in	Appendix	V	to	the	
Rules.	It	is	intended	to	last	no	longer	than	three	weeks.	An	applica-
tion for emergency measures can be made before or after the filing 
of a request for arbitration, provided however that the file has not 
yet been transmitted to the arbitral tribunal. The applicant must 
advance	US$40,000	representing	the	minimum	amount	of	the	costs	
of the emergency arbitrator proceedings. The emergency arbitrator is 
appointed by the president of the ICC Court. His decision is charac-
terised by the ICC Rules as an ‘order’, which the parties undertake to 
comply with, but which is not binding in any respect on the arbitral 
tribunal. It is unclear whether and how the enforcement of an emer-
gency arbitrator’s ‘order’ can be obtained before the courts.

30 Interim measures by the arbitral tribunal
What interim measures may the arbitral tribunal order after it is 

constituted? In which instances can security for costs be ordered by 

an arbitral tribunal?

Pursuant	to	article	1468	CCP,	applicable	in	both	domestic	and	inter-
national arbitration, ‘the arbitral tribunal may order upon the parties 
any conservatory or provisional measures that it deems appropriate, 
set conditions for such measures and, if necessary, attach penalties to 
such orders.’ There is no provision dealing specifically with security 
for costs.

Once the arbitral tribunal is constituted, there is no longer any 
concurrent power of the courts to order such measures, unless the 
parties otherwise agree and subject to the courts’ exclusive jurisdic-
tion to order conservatory attachments and judicial securities.

31 Sanctioning powers of the arbitral tribunal
Pursuant to your domestic arbitration law or the rules of the domestic 

arbitration institutions mentioned above, is the arbitral tribunal 

competent to order sanctions against parties or their counsel who use 

‘guerrilla tactics’ in arbitration?

Article	1464	section	3	CCP	expressly	provides	that	‘the	parties	and	
the arbitrators shall act diligently and in good faith in the conduct of 
the proceedings.’ However, the Code does not provide for any spe-
cific sanction in the event of a violation of this obligation. No specific 
sanctioning powers are granted to the arbitral tribunal against the 
use of ‘guerrilla tactics’ by the parties or their counsel. The arbitral 
tribunal may, however, counter such tactics by exercising its more 
general powers, based on its overarching duty to ensure the respect 
of	due	process	and	the	equality	between	the	parties	(article	1464	sec-
tion 2 and article 1510 CCP). In order to sanction ‘guerrilla tactics’, 
the arbitral tribunal may use its powers to grant ‘any conservatory 
or	provisional	measures	that	it	deems	appropriate’	(question	30)	and	
to ‘take all necessary steps concerning evidentiary matters’ (question 
25), but court intervention is needed if there is a need to enforce such 
decisions. Bad faith can also be sanctioned by excluding evidence 
improperly obtained. Finally, the allocation of fees and costs may 
also be based on the good or bad faith conduct of the parties during 
the proceedings.
Similarly,	although	the	ICC	Rules	do	not	specifically	address	the	

issue of ‘guerrilla tactics’, the arbitral tribunal and the parties have 
a duty to ‘make every effort to conduct the arbitration in an expedi-
tious and cost-effective manner’ (article 22(1)). The arbitral tribunal 
has the power to ‘adopt such procedural measures as it considers 
appropriate’ in order to ensure effective case management (article 
22(2)), provided that ‘in all cases, the arbitral tribunal shall act fairly 
and impartially and ensure that each party has a reasonable opportu-
nity	to	present	its	case’	(article	22(4)).	The	arbitral	tribunal’s	discre-
tion to ‘conduct hearings and meetings at any location it considers 

appropriate’ (article 18(2)) may be used for the purpose of prevent-
ing witness intimidation. Finally, when allocating costs, the arbitral 
tribunal is expressly invited to take into account ‘the extent to which 
each party has conducted the arbitration in an expeditious and cost-
effective	manner’	(article	37(5)).

Awards

32 Decisions by the arbitral tribunal
Failing party agreement, is it sufficient if decisions by the arbitral 

tribunal are made by a majority of all its members or is a unanimous 

vote required? What are the consequences for the award if an 

arbitrator dissents?

In domestic arbitration, to be valid, the award requires a majority 
decision, and if the minority refuses to sign, the award must so state 
(articles	1480	and	1483	CCP).

In international arbitration, the default rule is a majority decision 
but, where no majority can be found, the chairman may rule alone. 
In principle, all the arbitrators should sign the award. Otherwise, it 
shall be so stated in the award. None of these circumstances affects 
the	validity	of	the	award	(article	1513	CCP).

33 Dissenting opinions
How does your domestic arbitration law deal with dissenting opinions?

There is no provision prohibiting an arbitrator from expressing the 
reasons for his disagreeing with the majority opinion. The Paris 
Court	of	Appeal	recently	held	that	a	breach	of	the	confidentiality	of	
the	arbitral	deliberations	(article	1479	CCP)	is	not	in	itself	a	basis	
for challenging the award, and that the expression of a dissenting or 
separate opinion does not violate international public policy unless 
there	was	no	collegial	deliberation	at	all	(CA	Paris,	7	April	2011,	
No.	10/09268).	

34 Form and content requirements
What form and content requirements exist for an award? 

In	domestic	arbitration,	article	1481	CCP	specifies	the	information	
that must be stated in the award regarding the identity of the par-
ties, their counsel, the arbitrators and the date and place where the 
award was made. Moreover, the award must contain a summary of 
the parties’ claims and arguments and set forth the reasons for the 
arbitrators’	ruling	(article	1482	CCP).	Failure	to	state	the	reasons,	
the date of the award, the names or signatures of the arbitrator(s) 
having made it and, as the case may be, that there was no majority, 
are	grounds	for	nullity	of	the	award	(article	1492-6°	CCP).
Article	1481	and	1482	CCP	apply	in	international	arbitration	

unless the parties have otherwise agreed. However, non-compliance 
with any of the formal requirement is no grounds for challenging 
the award. In particular, failure to state the reasons for the award 
is not in itself contrary to international public policy, unless it dis-
simulates	a	denial	of	due	process	(CA	Paris,	18	November	2010,	
No.	09/20069).

35 Time limit for award
Does the award have to be rendered within a certain time limit under 

your domestic arbitration law or under the rules of the domestic 

arbitration institutions mentioned above?

In domestic arbitration, unless otherwise agreed, the time limit is 
six	months	(article	1463	section	1	CCP).	There	is	no	statutory	time	
limit applicable to international arbitration. In both domestic and 
international proceedings, statutory or contractual time limits may 
be extended by agreement of the parties or, failing which, by the juge 
d’appui	(article	1463	section	2	CCP).
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Under	the	ICC	Rules	(article	30),	the	normal	time	limit	for	the	
award is six months as from the signature or approval of the terms of 
reference. The ICC Court may extend the time limit upon a request 
of the arbitral tribunal or on its own initiative.

36 Date of award
For what time limits is the date of the award decisive and for what 

time limits is the date of delivery of the award decisive?

The action to set aside a domestic award or an international award 
made in France can be brought as soon as the award is rendered and 
during one month (three months for parties residing abroad) fol-
lowing the date of its notification, such notification being made by 
service,	unless	otherwise	agreed	by	the	parties	(articles	1494	section	
2 and 1519 section 2 CCP).

In both domestic and international arbitrations, the arbitral 
award is res judicata as soon as it is made with regard to the claims 
it	adjudicated	(article	1484	section	1	CCP)	and	puts	an	end	to	the	
arbitral tribunal’s power to rule on the claims adjudicated therein 
(article	1485	section	1	CCP),	subject	to	the	possibility	to	correct	or	
interpret	the	award	(see	question	41).

37 Types of awards
What types of awards are possible and what types of relief may the 

arbitral tribunal grant?

As	a	matter	of	French	law,	there	is	no	limit	as	to	the	types	of	awards	
that can be made (eg, final award, partial award, interim award, 
award by consent).

The only limit expressly placed upon the types of relief that may 
be granted by arbitrators relates to conservatory attachments and 
judicial securities, which may only be granted by French courts (arti-
cles	1449	section	2	and	1468	section	1	CCP).	Beyond	that,	provided	
they respect their mandate and comply with public policy require-
ments, arbitrators may order any type of relief (payment of sums of 
money, specific performance, annulment or rescission of contracts, 
injunctive relief, etc).
What	constitutes	an	arbitral	award	is	defined	by	the	courts,	irre-

spective of the characterisation given by the parties or the arbitral 
tribunal. Only a decision putting an end to a dispute regarding the 
merits or the admissibility of a claim, or a decision ruling on a pro-
cedural objection thereby putting an end to the case will be regarded 
as	an	award	(Civ	1,	12	October	2011	No.	09-72439).

38 Termination of proceedings
By what other means than an award can proceedings be terminated?

In domestic arbitration, following a stay or abatement, if the parties 
fail to take action towards resuming the proceedings, the arbitral 
tribunal	may	terminate	the	proceedings	(article	1474	section	2	CCP).	
Furthermore,	article	1477	CCP	expressly	provides	that	domestic	
arbitral proceedings shall come to an end upon expiration of the 
time limit set for the arbitration (unless extended). These rules do 
not apply to international arbitration.

In both domestic and international arbitration, default by one 
party during the proceedings does not terminate the proceedings, 
unless that party is the claimant and no claim is made against it. Pro-
ceedings may be terminated if the parties reach a settlement, either by 
way of an award by consent or by the withdrawal of all the parties 
from the proceedings. No formal requirement is applicable.

39 Cost allocation and recovery
How are the costs of the arbitral proceedings allocated in awards?

In the absence of agreement between the parties or applicable institu-
tional rules, the assessment and allocation of costs in both domestic 
and international arbitration is left to the discretion of the arbitral 

tribunal.	Arbitrators’	fees	and	expenses,	or	at	least	the	method	or	
pre-established scale according to which they shall be determined, 
should preferably be agreed with the parties at the outset of the 
proceedings. The payment of provisions on costs may be required 
from the parties. The tribunal has the power to fix the recoverable 
amount of the parties’ costs (such as attorney’s fees and expenses and 
in-house costs). The final apportionment of the costs is also within 
the tribunal’s discretion. In practice, at least part of the costs usually 
follows the event.

40 Interest
May interest be awarded for principal claims and for costs and at what 

rate?

Interest on any monetary claim may be awarded by arbitral tribunals. 
In international cases, arbitral tribunals tend to apply the lex causae 
to determine whether and as from when interest is due, whereas 
the rate is often fixed by reference to the lex monetae or relevant 
market	conditions.	The	Paris	Court	of	Appeal	held	that	a	rate	that	
would be considered as usury under French domestic law is not per se 
contrary	to	international	public	policy	(CA	Paris,	27	October	2011,	
No.	10/12982).	Where	an	award	does	not	provide	for	post-award	
interest, if enforcement is sought in France, interest at the French 
legal rate (fixed every year by decree) automatically applies as from 
the date of the enforcement order of the award, pursuant to article 
1153-1	Civil	Code.	

Proceedings subsequent to issuance of award

41 Interpretation and correction of awards
Does the arbitral tribunal have the power to correct or interpret an 

award on its own or at the parties’ initiative? What time limits apply?

Under	article	1485	CCP,	applicable	to	both	domestic	and	interna-
tional arbitration unless the parties have otherwise agreed, the arbi-
tral tribunal has the power ‘on application of a party’ to correct or 
interpret the award or make an additional award where it failed 
to rule on a claim, after having heard the parties or given them the 
opportunity	to	be	heard.	Such	an	application	can	be	filed	within	
three	months	following	the	notification	of	the	award	(article	1486	
section 1 CCP).
Under	the	ICC	Rules	(article	35),	the	arbitral	tribunal	is	entitled	

‘on	its	own	initiative’	to	correct	clerical	errors	within	30	days	of	the	
date	of	the	award.	A	30-day	time	limit	from	the	receipt	of	the	award	
applies for any party to apply for such a correction or for the inter-
pretation of the award.

42 Challenge of awards
How and on what grounds can awards be challenged and set aside?

As	 far	 as	 domestic	 awards	 are	 concerned,	 the	2011	Decree	has	
reversed the previous rule: unless otherwise expressly agreed by 
the parties, an arbitral award is not subject to any de novo appeal, 
but only to an action to set aside the award on the basis of limited 
grounds	(articles	1489	and	1491	CCP).	In	both	cases,	the	recourse	
is to be brought before the court of appeal of the place where the 
award was made, and is available until one month following notifi-
cation of the award (extended to three months for a party residing 
abroad).	Save	where	otherwise	agreed	by	the	parties,	if	it	annuls	the	
award, the court of appeal has the power to rule on the merits of the 
case	within	the	limits	of	the	arbitrators’	mandate	(article	1493	CCP).	
Unless the arbitral tribunal has ordered provisional enforcement or 
unless the award is made provisionally enforceable by the court of 
appeal, the period for appealing or applying for annulment and the 
filing of any such recourse suspend the enforceability of the award 
(article	1496	CCP).
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International awards made in France are subject to an action to 
set	aside	on	the	basis	of	limited	grounds	(article	1518	CCP).	Any	such	
action must be brought before the court of appeal of the place where 
the award was made within one month following notification of the 
award (extended to three months for a party residing abroad). The 
2011 Decree has brought two major changes to previous rules. First, 
in principle, an action to set aside an international award does not 
suspend	its	enforcement.	Second,	the	parties	may,	by	specific	agree-
ment, expressly waive their right to bring such an action (article 1522 
CCP). In such a case, they nevertheless retain the right, which cannot 
be waived, to oppose the enforcement of the award.

Four of the grounds for setting aside an arbitral award are 
drafted	in	the	same	manner	in	both	domestic	(article	1492	CCP)	
and international (article 1520 CCP) arbitration:
•	 	the	arbitral	tribunal	wrongly	upheld	or	denied	jurisdiction;
•	 	the	arbitral	tribunal	was	not	properly	constituted;
•	 	the	arbitral	tribunal	did	not	comply	with	the	mandate	conferred	
upon	it;	or

•	 	due	process	was	violated.

The	fifth	ground	relates	to	public	policy.	A	domestic	award	may	be	
annulled if it ‘is contrary to public policy’, whereas the setting aside 
of an international award may be obtained only if its ‘recognition 
and enforcement is contrary to international public policy’, judicial 
control being limited to ‘flagrant, effective and concrete’ violations 
(Civ	1,	4	June	2008,	SNF/Cytec,	No.	06-15320;	29	June	2011,	Smeg, 
No.	10-16680).
A	 sixth	 ground	 of	 annulment,	 applicable	 only	 to	 domestic	

awards, is the failure to state the reasons for the award, the date on 
which	it	was	made,	the	names	or	signatures	of	the	arbitrator(s);	or	
where the award was not made by a majority decision.

No direct challenge against awards made abroad is admissi-
ble, only an action to oppose enforcement of such awards may be 
brought.

43 Levels of appeal
How many levels of appeal are there? How long does it generally take 

until a challenge is decided at each level? Approximately what costs 

are incurred at each level? How are costs apportioned among the 

parties?

Arbitral	awards	are	not	subject	to	any	appeal	de	novo	(except	in	
domestic cases if the parties have so agreed). The only possibility to 
challenge an award is an action to set aside a domestic or interna-
tional award made in France or an action to oppose enforcement. In 
both cases, the action is brought directly before the court of appeal. 
Decisions by the court of appeal are subject to further review, on 
points of law only, by the Court of Cassation. Depending on the 
outcome, the case may end after the decision of the Court of Cassa-
tion or be remanded to another court of appeal.

Proceedings before the court of appeal and before the Court of 
Cassation usually last for 12 to 18 months, but may in some cases be 
longer. Costs to be considered include court costs and costs incurred 
in the service of process by a bailiff (which are both moderate), as well 
as variable translation costs and attorneys’ fees. French courts do not 
usually impose very large costs orders on the losing party, although 
recent case law shows an increase in amounts awarded on account of 
costs, especially against authors of inconsiderate challenges. 

44 Recognition and enforcement
What requirements exist for recognition and enforcement of domestic 

and foreign awards, what grounds exist for refusing recognition and 

enforcement, and what is the procedure?

An	arbitral	award	can	only	be	enforced	in	France	by	virtue	of	an	
enforcement order issued in ex parte proceedings by the first instance 
court of the place where the award was made or Paris if the award 

was made abroad (articles	1487	and	1516	CCP).	The	applicant	must	
establish the existence of the award (by producing the original award 
and the arbitration agreement, or authenticated copies of these docu-
ments, as well as an official translation if they are not in French). The 
only additional requirement is that the award must not be ‘mani-
festly contrary to public policy’ (domestic awards) or its recognition 
and enforcement ‘manifestly contrary to international public policy’ 
(awards made abroad or in international arbitration).

If the above requirements are satisfied, the enforcement order is 
affixed to the award, which is then enforceable in the same manner 
as a court judgment.

No separate recourse is available against an order granting 
enforcement of an award made in France, but a challenge directed 
against	the	award	also	affects	the	enforcement	order	(articles	1499	
and	1524	CCP).	However,	a	separate	appeal	against	the	order	grant-
ing enforcement of an international award made in France is pos-
sible, on the same grounds as those for setting aside such an award 
(see	question	41),	where	the	parties	have	waived	their	right	to	apply	
for	the	setting	aside	(article	1522,	section	2	CCP).	An	order	denying	
enforcement of an award made in France may be appealed (articles 
1500	and	1523	CCP).
An	order	granting	or	denying	enforcement	of	an	award	made	

abroad may be appealed. The court of appeal may only deny enforce-
ment on the grounds set forth for setting aside international awards 
made	in	France	(article	1525	CCP)	(see	question	41).

45 Enforcement of foreign awards
What is the attitude of domestic courts to the enforcement of foreign 

awards set aside by the courts at the place of arbitration?

Decisions of foreign courts annulling an arbitral award are not taken 
into consideration by French courts when ruling on the enforcement 
of the said award in France (see the decisions of the Court of Cassa-
tion in Norsolor	(Civ	1,	9	October	1984,	No.	83-11355),	Hilmarton 
(Civ	1,	23	March	1994,	No.	92-15137,	and	10	June	1997,	No.	95-
18402),	and	Putrabali	(29	June	2007,	No.	05-18053)).	International	
awards are considered as disconnected from any national legal sys-
tem and the only relevant test for them to be enforced in France is 
whether they meet the French criteria for enforcing foreign awards 
(articles 1525 and 1520 CCP), which in this respect are more favo-
rable than those set out by the New York Convention.

46 Cost of enforcement
What costs are incurred in enforcing awards?

Costs such as lawyers’ fees and costs incurred in the tracing of assets 
may be significant and are not, for the most part, recoverable. Other 
costs are determined on a fixed scale and are recoverable. They 
include courts’, bailiffs’, and other administrative costs, depending 
on the means of enforcement used (seizures, attachments, pledges 
and mortgages, public sales of assets, etc). To some extent, transla-
tion costs are also recoverable.

Other

47 Judicial system influence
What dominant features of your judicial system might exert an 

influence on an arbitrator from your country?

The	French	judicial	system	is	one	of	civil	law.	Judges	take	an	active	
role in the fact-finding process and often rely on court-appointed 
experts to conduct factual and technical investigations, in which it is 
important for the parties to actively participate. Documentary evi-
dence, in particular if it is contemporaneous to the disputed facts, 
has much more weight than witness testimony and the hearing 
of	witnesses	is	a	rarity	in	civil	and	commercial	matters.	Although	
judges have the power to order a party or a third party to produce
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specifically	identified	documents	in	their	possession,	there	is	no	US-
style discovery, and there is no obligation on the parties to disclose 
all relevant documents.

Domestic arbitrations are influenced by the above-described pro-
cedure, although a flexible approach is generally adopted, in particu-
lar regarding witness testimony, which is much more common than 
in court proceedings. In international arbitrations, there is a clear 
trend to adopt a syncretic approach, borrowing from the civil law 
and common law procedural traditions. For example, oral evidence, 
cross-examination of witnesses, party-appointed expert evidence, 
and substantial requests for the production of documents are com-
mon practice in international arbitrations conducted in France.

48 Regulation of activities
What particularities exist in your jurisdiction that a foreign practitioner 

should be aware of?

There are no restrictions or unusual rules applying specifically to per-
sons acting as counsel or sitting as arbitrator in arbitral proceedings 
in France. Counsel and arbitrators resident in France are subject to 
VAT	on	their	fees,	regardless	of	the	nationality	of	the	parties	or	the	
place of the arbitration.

The French legal and judicial system has a long established pro-
arbitration approach which, coupled with a large community of 
experienced professionals and excellent facilities for the holding of 
arbitration hearings, make France, and Paris in particular, a very 
propitious venue for international arbitration proceedings.

Nathalie Meyer Fabre nmeyerfabre@meyerfabre.com

53 avenue de Breteuil Tel: +33 1 44 38 72 30

75007 Paris  Fax: +33 1 44 38 72 31

France www.meyerfabre.com

One of the recently debated topics in French courts and arbitration 
circles concerns the question of the right of access to justice by a 
party unable to pay the arbitration fees. In the matter of Licensing 
Projects v Pirelli, an award had been set aside by the Paris Court 
of appeal for denial of due process caused by the circumstances 
in which the respondent’s counterclaim had been withdrawn, in 
accordance with the ICC rules of arbitration, as a result of the non-
payment of the corresponding advance costs due to the respondent’s 
impecuniosity. The Court of Cassation overruled the Court of Appeal’s 
decision, considering that the impossibility to raise a counterclaim 
may violate the right of access to justice and the principle of the 
equality of the parties, but only if the counterclaim is non-separable 
from the main claim (Civ 1, 28 March 2013, No. 11-22770). The 
criteria to distinguish separable and non-separable counterclaims 
remain to be determined. The inability to pay the arbitration costs 
may also be a problem for the claimant, as was alleged in another 
case brought before the Paris Court of Appeal. The Court held that a 
party’s alleged inability to pay the arbitration costs and the ensuing 
denial of justice do not render the arbitration agreement manifestly 
inapplicable (which would allow the case to be heard by a state court 
despite the existence of an arbitration agreement). Putting the ball in 
the arbitrators’ court, the Court further observed that it is up to the 
arbitral tribunal to ensure access to justice, subject to ex-post judicial 
control over the award and sanction of any possible denial of due 
process (CA Paris, 26 February 2013, No. 12/12953).

Although issued in respect of the enforcement of foreign court 
decisions rather than arbitral awards, the recent position affirmed by 
the Court of Cassation in NML Capital v Argentina regarding sovereign 
immunity may be of interest to arbitration specialists (Civ 1, 28 March 
2013, No.10-25938, No. 11-10450 and No.11-13323). In three 
decisions issued on the same day, the Court held that in order to 
effectively allow enforcement on public assets, such as tax and social 
revenues, a waiver of the immunity from execution should expressly 
and specifically mention the assets or categories of assets to which 
the waiver applies. This new rule is likely to considerably limit the 
scope of the solution adopted by the Court of cassation in Creighton 
v Qatar (Civ 1, 6 July 2000, No. 98-19068), where it was held that 
an implicit waiver of the immunity from execution resulted from the 
agreement by a state to submit to ICC arbitration.

Mention should finally be made of a recent exacerbation of the 
criticisms addressed to the arbitral process in France, through certain 
highly publicised cases (particularly the ‘Affaire Tapie’ which, due to its 
political dimension, has gained the attention of the general public), in 
which allegations of fraud are made, and criminal investigations are 
pending. It is too early for specific comments on these cases. What 
these recent developments clearly show, however, is that there is still 
a need to reinforce the legitimacy and integrity of arbitration.

Update and trends
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